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366 Ruling the Waves

standards and that these standards can serve both to advance an
industry and to protect it.

Finally, the story to date of the music industry raises inter-
esting questions about the relative power of new and established
firms——the pirates and those from whom they would hope to
steal. In most of the stories we've seen, it is the pirates who
morph over time into establishment figures, shaping the rules of
their new game and redefining the terms of engagement. Cer-
tainly this was the case with Sir Francis Drake, with the British
East India Company, with Bill Gates, and Rupert Murdoch. In
the digital music industry, by contrast, matters scem (o have
run in the opposite direction. If BMG absorbs Napster and
converts it to a fee-for-service model, or if EMI and Sony con-
inue to pursue start-ups such as CDnow and mimic their op-
erations, then the established firms may wind up swallowing the
pirates before they can do that much damage. To be sure, the
case of online piracy means that illicit downloads will always
occur in teenagers’ bedrooms and college dorms. Large-scale
pirates will flourish in their usual offshore lairs and renegade
musicians will flaunt their independence by circumventing the
labels. But the labels themselves will also evolve, purchasing the
rebel players as their venture capital begins to dissolve and de-
veloping new models of online commerce.

In the end, therefore, the online music industry may well be
regulated by a combination of private and public forces. Firms
will set industry standards; governments will enforce them; and
even diehard music fans will eventually accept some revised
notion of property rights in a digital age. This isn’t the future
that Chuck D has touted, of course; it isn't a world where music
is free and record labels fade into commercial oblivion. It is,
however, a world that aligns with what the political history of
technology suggests. Markets need rules if they are to survive,
and power—slowly sometimes, ironically perhaps, and often
unfairly—tlows to those who make the rules.

CHAPTER B8

Surfing the Barbary Coast

In 1993 the Nobel Prize for Economics went to
Douglass North, a seventy-three-year-old professor who was
_thcn teaching at Washington University in St. Louis. North was
in many respects an unlikely candidate for the esteemed
Swedish prize. He worked in the field of economic history,
something of a backwater for economists, and his work dis-
played little of the mathematical pyrotechnics that graced many
of his colleagues’ papers. Instead, North's work was a bold an;i
mcticuluus account of economic development— of how civiliza-
tions had grown over thousands of years and why some, but
DI'!l:.' some, had prospered. And his conclusions, for an econo-
mist at least, were radical. For North suggested—insisted,
really—that markets never prospered in the absence of a state.
Individuals, he claimed, could regulate their businesses per-
fectly well in a small or traditional society; larger groups could
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form guilds or associations that would guide transactions as
markets first grew. But eventually, if these early markets were to
develop into large, efficient, and impersonal enterprises, then
states had to step in, creating the rules and institutions that
successful commerce demanded. Or, as North expressed it
“Undergirding . . . markets are secure property rights, which en-
tail a polity and judicial system to permit low cost contracting.™’
It is tempting at the turn of the twentieth century to dismiss
MNorth's findings as irrelevant, to argue that breakthrough tech-
nologies have laid the path towards a new social order and sev-
ered the historical link between market and state. North, after
all, was writing about ancient markets and had only a peripheral
interest in technology. He didn't know about cyberspace when
he crafted his theories and, like most everyone clse, had no idea
that it was coming. Perhaps, then, there is no reason to believe
that his view ol history should still apply. Perhaps, as the cyber-
libertarians argue, there really is something different about the
digital age, something that reverses North’s proffered connec-
tion between business and poelitics. Maybe we really are stand-
ing at the edge of history, looking forward to a time when, as
one computer columnist predicted, “the exodus of the produc-
tive will . . . touch off a revolution that will result in the practical
separation of commerce and state, a radical, outrageous, carth
shaking development that will be a tremendous threat to the ex-
istng social order and will challenge the moral underpinnings
of all governments as they are now conceived.”

The stories here, however, suggest otherwise. They suggest
that despite the latest round of prophecy, despite the euphoria
and venture capital and buzz, the advent of cyberspace is noth-
ing but another arc along technology’s frontier. This isn't to say
that the Net is not radical, for it is. And it's not to argue digital
technologies won't change the way we work and play and or-
ganize our societies, for they will. What the stories of this book
suggest, though, is that the emergence of cyberspace is not an
unprecedented event. The development of both the printing

Hauglass C. Morth, "lostuwcons,” Jowrnad of Econonur Perspectiver 5, no, 1 (Winter
gL, PR G702,

IBill Frewsa, “The Crocible of Radical Capitalisme: How the Information Revolution Will
Transform the Pelitics of Power,” Iigdalsberty, August 1094, Chupaiwwawdigimliberty,

comderucible.itml)
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Ff'eqs and _thc compass, for example, had jarring, long-term ef-
:czs, bDId]d the invention of telegraphy, railroads, stcamships,
an rad_m. In all of these cases, the technology of the time
seemed just as awesome as the Net does today. There were pio-
neers who stole the public’s imagination, pirates who stole their
loot, and prophets who foresaw utopia in the technology’s ad-
vance. Yet as these technologies evolved, they traced muci: ‘rhr.:
same pattern as North might have predicted, They grew from
srnnlI! cnn::munitics of like-minded inventors, were shaped for a
gil}[‘l!}L}.S tume by entreprencurs and private rules, and in the cn:{
h:_ll fully—or at least largely—under government’s sway. The
pirates r.:-f‘ the Caribbean, for example, succumbed to the ;;c-wcr
of Britain’s navy while the great telegraph companies were even-
I:’I.IE!.J'.I}" standardized and regulated. The airwaves were ruled by a
string of hmteau::ratic agencies, and even Murdoch's ESkyB 1.3.'15
gradually reined in by the government it once scorned, In each
qf'thcsu cases, therefore, the ebb and flow of innovation led over
f;:m ﬂE,D a per_iud of rules, a period when governments stepped
wogk a:uf:fjv;?,g market and created some kind of stable frame-
In :_:ybcrspacc, a very similar process is already underway. On
both sides of the Atlantic, for instance, guvcrml;::nts have i.ndi-
cntud_ that the basiec rules of competition—the same rules that
st:.rmilu:{i Marconi and dogged Western Union—will apply just
a5 stn-:_t]}f across the new technologies, They have begun aslthc
case of MP3 demonstrates, to stumble towards new dclini;ions of
property Hll.l.'! new means of enforcement. They have started to
address ma;qr Ls:}cia] issues such as privacy and to drag a hand-
ful of ald puhmlcs—un consumer fraud, accounting conventons
and so forth—into the new space. In most parts of the world a;
least, governments have not actively tried to regulate or pﬂl;cc
the Hut. They haven’t imposed censorship (with a few select ex-
ceptions) and they have not vet tried to raise taxes.’ They have
however, bcgun to establish some basic rules: rules of proper }
of competition, of consumer protection and criminal bchavi:}?“:
Standard procedure along the final tracks of the frontier. .

o

xes may be coming soon. Sce Moward Gleckm §

; . on. § g an, "The Other Tax O T 3
:AIDOI Th_c Inlcr:_:c’r.’ Bustiiess Wik, February 14, znm', ™ 49. Baamly
Hvr Lt:;?lr.l_l-:_rcumg En:.cu-.siun of how these rules ape evelving in Asia, see Ang e

WA, “Lolicing Asia's Internes,” Asian Wl Sereet Tournal, Scptember 7 lamu p..RH "
¥ ¢ "
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Admittedly, there are some reaches of cyberspace that are
likelv to resist formal rules forever; there are some ways, as de-
smiﬁud kelow, in which cyberspace may prove as mchcal‘ allnd
ungovernable as the printing press. But in the broadest puht}cal
sense, the most remarkable thing about c:}'bcrzlspam may b:-: just
how unremarkable it actually is. For there will be rules in cy-
berspace, and governments will hch to craft and -::nfurf:g them.
Why? Because even along this wildest of ﬁ'unnurs,_ pioneers
need property rights, and standards, and some basic under-
standing of what constitutes fair and foul pia;f. And the only ¢en-
tity that ¢an sustain and enforce these rules is the state.

Of Politics and Property

At one level, the connection between state action
and property rights is no surprise. Indcc!d, poliFi::al_ [?hi]os.o—
phers have underscored this link for centurics, maintaining that
a fundamental function of the state—perhaps, in fa.':t‘ :}I.’.? fun:
damental function—was to cnsure the sanctity _uf its citizens
property. Cicero expounded upon it; Machiavelli pm’motcd it
and the U.S. founding fathers took it as the very basis of their
constitution.” In a provocative new book, Hernando de Soto
takes these arguments even further, arguing (with echoes of
North) that it is an absence of property rights, rather than eco-
nomic mismanagement or bad luck, that has caused many parts
of the world to languish for centuries in poverty.” . ,

What is more surprising, perhaps, or at least less cbvious, is

*There is 2 vast literature deseribing the relationship between stanes q'll‘lll.'l F.‘rr.‘pr..rts' righis.
See, for oxample, John A, James apd Mark Thomas, cds., f_,'upjm."m:ll trr Gontext
(Chicago: University of Chicago Press, 19494); Yorm Bun:cl.: “Property Rights and lj'.t:
Evolution of the Stme,” Ecormomcs of (Govermance 1 0o, I. (February 2o0a), p;p, ?5—5|.
John L. Cumpbell and Leon N, Lindberg, “Property Rights and the Organization 1;:[
Feonomic Activity by the State,” American Sociologica! Hrjl,'ul:w 55, rin. £ (pp. .53'..1, -47h
Harry M. Schreiber, “Regulation, Property Rights, and Definiton of "The Muzket”: Law
and the American BEconomy,” Journal of Econonnis H;'.l.'a.::ul' :{{.!. no. 1 (M:u'ch :?El}. .
1oa-to9; und Douglass C. North and Robert Thomas, _!.I'.'r Rive of the Wizters Wowld: A
New Econamie History (Cambridge: Cambridge University Press, 1973). .
eranndo de Sata, The Mystery of Capitals Wy Capitalism Trinmphs v the Wesr and
Fails Everyeiere Else (London: Bantam, 2000).
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how deeply the demand for property rights affects technology’s
advance. In the earlicst stages of invention, property rights are
often moot. Inventors such as Heinrich Hertz or Tim Berners-
Lee push the limits of knowledge for its own sake, creating the-
ories or devices that often have no direct commercial use. The
fact that there may be no property rights in these theories or de-
vices doesn’t slow them, since profit is not generally the driving
motive for their work, As the innovators give way to the com-
mercial pioneers, however (and sometimes, to be sure, they arc
onc and the same), the lack of property rights becomes dis-
tinctly more problematic. For now the game is about profit
rather than knewledge, and to earn and keep the profits that
they rightfully consider theirs, entreprencurs must be able to
employ their technologies freely and keep them from the grasp
of competitive interlopers. They must have property rights, in
other words, and some means of enforcing them. Without prop-
erty rights, rival claims over the new market can rapidly disinte-
grate into chaos, stunting commercial development as it did in
the early days of telegraphy and broadcast radio.

There are various ways in which these rights can be estab-
lished. If the new technology is vested most directly in a physi-
cal device like a telegraph wansmitter, cxisting patent laws can
usually migrate toward the new arena. Such was the case with
both telegraphy and radio, where fights among the pioncers
were resolved through the normal patent reviews of U.S. and
European courts. The procedures for establishing ownership
were clear, rivals took their claims to court, and contests over
property rights never truly clouded the technology’s commer-
cial future,

Matters become more complicated, however, when a tech-
nology reveals some previously untouched space. In these
cases (think of oceanic exploration, broadcast radio, or satellite
television), the property in question is bigger and broader than
a single device or invention. It is a whole new realm, one with-
out any clear demarcation or inherent forms of ownership.
‘These are the cases that are most likely to slide into anarchy,
as cach of the pioneers struggles to maintain his own stake and
keep interlopers at bay. Theoretically, it should be possible for
the pioneers to resolve their squabbles amongst themselves.
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They should be able, one might presume, to ncgj:ntiau: Iprivate
contracts or protect their bit of turf. And sometimes, indeed,
they can.” Usually, though, private schemes of either gover-
nance or enforcement fall prey to their obvious vulnerabilities.
Tensions mount without an impartial arbitrator, and the phys-
ical costs of enforcement grow too high. Eventually, the largest
of the pioncers (who have, after all, the most at sta‘k-::} turn to
the government, asking the state to provide a service that Fhl:
market cannot. Such was the case with the US bqucastmg
industry, for example, and with the carly Br1t15lh _tradmg.c:]m-
panies. It also applies to the current world nfd1gnn} music, al-
though here the beseeching parties are the cﬁl:abhshud firms
and artists who fear that their existing rights will be trampled
in a world of MI’3. _ .
[I:Iowavcr it occurs, the establishment Df‘pmpcrt}' Ijlghls 15 4
crucial stage along the technological frontier, It_ulamﬁus rela-
tions that often will have been murky until this point and alidows
the successful pioncers o build their firms and m:u'kn.:ts in a
more stable, less chaotic t:nvimnmenﬂ] Itis a stage that is abso-
lutely critical for a technology with commercial intent, Iand one
that should make the Marxists proud. For as property rights are
created, the state confers power—intentionally or not—to a
discrete set of firms. And more often than not, the ones _ﬂ_1at re-
ceive this power are already the most powerful: the E_Irmsn East
India Company, Microsoft (in its copyright fights wn'h Apple),
RCA in the 1920s, and the giant music firms today. _I'h_csc are
the firms that lobby for property rights; that drag their innova-
tion into patent courts and bescech the government to carve up
disputed territeries, They are the ones L‘p:it use government o
create a legal and enforceable system of rights, and tl.mn employ
these rights as the very bedrock of their commercial strategy.

TAn interestng cxample of private regulation along tiese lines occurrad m.' .:.'Im: cnd of the
mineteenth cenfury, when diamond miners in the new !'n.-h.lﬁ of South Africa concocted
an cluborute svitemn for demarcating and protecting their plots, See D-:.bum L S_pigf:', ﬂn;
Cooperairve Edge (Ithaca: Cornell University l’rcss.. 1994), pp. 43-47. Hara d|5=u35|m1;1

hww privane groups were able ta monitar cconomic e:-cchun;f before the emergence o .1
powerful state, see Avner Grief, *On Institutions :Jw: Faalitute hrl]'bcrmr!ﬂl. Elﬂ.x;:haﬁgn:.
From the Community Rezponstbility System to lndu.'ldl:ml Lq.-g|.|! Rﬂpu:.l.ﬂ.l.hllllj‘ in rf—
madern Eurape,” Stanford Univessity Department of Economics Working Puper #og-

oo, 1997
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Recall, for example, how Amos Kendall used his telegraph
patents to lock new competitors out of the U.S, market, or how
the largest radio stations prodded the government to allocate
the spectrum so that the smaller and less profit-oriented con-
cerns were essentially thrown out of the market. This is exactly
what firms such as Amazon and Priceline.com have done more
recently, attempting to bolster their marker position by patent-
ing everything from one-click shopping o name-your-price
auctions.®

In cyberspace, of course, the problem of property is compli-
cated by its intangible narure, It is harder to patent a concept
than a device (as Amazon may eventually discover) and harder
to establish ownership over things that cannot be touched, or
felt, or seen. Problems of nationality also hound cyberspace,
since property is essentially a territorial concept and physical
boundaries are ‘not necessarily fixed upon the Net. Yer the
weight of these problems is balanced by the pressure of private
demands. Firms like Amazon need property rights to preserve
what might otherwise be a fragile market positon; firms like
BMG or Sony desperately need two keep the Napsters of this
world from traipsing all over their music and arusts and rights.
To solve these problems, firms will inevitably pressure the
state—through the courts, the legislature, and perhaps even in-
ternational bodies such as the World Intellectual Property Qr-
ganization—and the state, history suggests, is likely to respond.
This isn’t to say, of course, that violations will not occur; they
will. There will always be people like Chuck D who revel in a
world without rules and are liable to defeat whatever property
rights eventually settle upon the Net. Bur the Net isn’t only, or
even largely, composed of renegades. It is composed of thou-
sands of lawfully minded companies and millions of basically
law-abiding people, many of whom enter cyberspace through
large and well-regulated portals such as AOL. Will some of
these users follow the pirates and ignore whatever property
rights are eventually imposed upon the Ner? Undoubrtedly, But

"See, for example, Tim Inckaen, "Inside Track: Amueon’s Parently Unigue Associntion
el Online Ideas,” Muancial Times, November 14, 2000, p. 16; and May Wang, “Patenudy
Protective? Dat-coms Grubbing Legal Title 1o What Some Consider Just Neemal Prac-
tices,” San Mg Ulntpn-Tribinse, Jualy 13, 2000, p, C1,
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encryption and digital music are being hatched by industry con-
sortia rather than the state; and even the registration of domain
names has been left in the hands of ICANN, an independent
private grnup."ﬁn places like China, meanwhile, the state has
been far more aggressive in setting explicit rules and standards
for all kinds of digital conduct. '3_)

Eventually, all of these systems and standards are bound to
converge into some kind of global norm. Because the Internet is
inherently an international technology, and because communi-
cations across it ignore. territorial boundaries, it is difficult to
imagine how a range of incompatible standards could coexist for
too long. And so if the Net is to beecome the global powerhouse
that its proponents foresee, it will need to develop a common set
of standards before long, equivalent to the kind of cross-border
standards that arose in telegraphy, radio, and transoceanic trade.
It is oo early to tell just how these standards will be estab-
lished—whether they will be hammered out by government ne-
gotiators, crafted by international agencies, or simply imposed
by the most powerful market players. But they are likely to
emerge in any case, and to undermine the blissful anarchy that
might otherwise rule the web,

In the case of competition, the road forward is somewhat
easier to predict. For if we look at the cases of Microsoft and
BSkyB, two of the most successful companics of the early digi-
tal age, it is clear that the old rules of competition have not died
away with the new economy. On the contrary, despite the im-
pact of network effects in the satellite television and software
industries; despite the fact that industries like these need the
kind of standard-sctting that Gates and Murdoch provided, the

sivucy Legislation Expected,” Adaua Joremid and Consmation, December 12, 2000, b
b, and Michelle Rafter, “Trust or Bust?™ The fudustry Standard, March 6, zooo,
hetprdfowew thestandard .comdarucle'displayio, s, 1259 5,00, hunl,

MICANN, however, has also encowntersd a fuirly predictable ser of problems. Since its
creation in 1gg8, the agency has been beleaguered by outside eriticism und by its own
inability to reach consensus, Sce Chip Bayers, “Mission Impossible,” Wired, Decemnber
2000, pp. 13050,

“8ee, for example, Bruce Einhom, “Big Hrother May Crush China's Wely Dreams,”
Business Week, February 14, 2000, p. 64; Lorien Holland and Trish Saywell, *Mlugging a
Sieve,” Far Eartern Evononee fevier, February 10, 2000, p. 205 and Bruce Einhorn et al.,
“Chinas Tangled Wel,” Busieers IWeck, July 19, 2000, pp. 56-58.
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weight of their presence still proved too heavy for the industry
to bear. In the end, a widespread coalition of firms and state au-
thorities determined that both BSkyB and Microsoft had not, in
fact, played fair, and that the scope of their activities was simply
too wide and too forceful. They determined, in other words,
that Sky and Microsoft—Ilike Marconi and Western Union be-
fore them—had exceeded the boundaries of permissible compe-
tition, even if those boundaries had not been explicitly extended
inte their sphere of operation. The implications of this move-
ment are clear: in the United States and the European Union,
at least, rules of antitrust will apply in cyberspace.

How these rules will be implemented, of course, is more
mysterious. In the wake of the Microsoft case and protracted
bouts with Sky, governments on both sides of the Atantic may
decide to use competition policy as an ever-present weapon,
something to wield against firms that threaten to become too
big or too powerful in the new economy. They may decide to
join forces in this quest (indeed, early steps in this direction are
already underway) or to impose their notions of competition
and antitrust upon the rest of the world economy. Once again,
it is simply too early to tell just how this development will play
out. If we project from the historical record, though, two prob-
abilities stand out: first, that states will use antitrust to regulate
the final stages of the technological frontier; and second, that
private firms will solidly support this kind of intervention. For
antitrust is in many ways the last gasp of the pirates—a way for
embattled entrepreneurs to attack in the courts what they have
already lost in the market.

Ferwrn o Partenia

Since this book began in the dusty sands of the Sa-
hara, it is only fitting that it should end there, amidst the chat
rooms and free expression of the renegade Gaillot, Because it is

USee Deboruh Hargreaves, "US, EU Discuss Anti-Trust Cooperation,” Fiuancial Times,
Octeber 7, 1999 Guy de Jonquicres, "Crackdown on Hard Cere Cartels Unged,” Fi-
naneral Tines, June 6, 2000, p, ofy; and Deborah Hargreaves, “Brussels and Japan Agree
Competition Pact,” Firareial Times, July 2o, 2000, p. 2.
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critical to see that despite all the evidence of governments and
rules, despite the prediction that rights will settle into cyber-
space and order will replace chaos, Partenia still stands. Not
even the Pope has been able to quash the irrepressible Gaillot or
steal him from his outpost on technology’s frontier. How can we
explain this?

The answer lies with the motive behind Gaillot's message.
Many of the other pioneers in this book—most of them in-
deed—have come to the frontier in search of profits. The con-
quistadores, Marconi, Sarnoff, Murdoch, and Gates—all were
men of business. Great men, as it turns out, men who could sce
opportunitics through the haze of change and knew how best 1o
seize them. These were the pioneers who both broke the rules
and needed them, the ones who wanted property rights and
standards and laws once they had settled their businesses on
what before was virgin turf. In all these cases, therefore, what
drove the demand for rules were the dictates of commerce.

In Partenia, however, there is no commerce. Gaillot isn't try=-
ing to make money from his site, or to carve out any sort of
competitive position. He is instead quite literally a man with a
mission, a man who is using cyberspace as a conduit for ideas
rather than a means of commerce. And this is the erucial differ-
ence. For when cyberspace, like any new technology, is used to
conduct business and make profits, it will need rules. And when
it is used simply to transmit ideas, it may not.}

This simple distinction belies a much greater difference, one
that has run quietly through all the stories told here. Most tech-
nologies, especially during their start-up days, have several pos-
sible uses. Radio could be used by navies or awestruck boys: it
could transmit military messages or gossip or opera. The com-
pass was used by both wanderers and conquerors, and satellites
can transmit news and information as easily as “The Simp-
sons.” If, as a technology evolves, its dominant use is noncom-
mercial, then many of the rules described in this book will not
apply. People don’t need property rights, after all, if they're not
trying to make a profit or establish ownership. And they don’t
care about competition policy if they're not in the business of
competing. When these conditions apply—that is, when large
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chunks of a new technology are dedicated to noncommercial
uses—then chaos becomes a more acceptable state of affairs.

The potential for chaos is particularly true, it appears, with
regard to information. When technologies truly expand the
scope of information flows, they enable all kinds of new activ-
ity—commercial as well as noncommercial—to thrive. They
create new modes of interpersonal activity and, theoretically at
least, ways for communication to slip arcund the established
channcls of authority.[Because such possibilities can threaten
the state, governments will often try to nip these new technolo-
gies in the bud, to stop the information flows before they be-
come a real threat. We have seen this dynamic repeatedly: when
the British smashed Marconi’s radio, and the FBI halted en-
cryption, and the Church banned Gutenberg’s press. What is
most interesting about these seizures, though, is how rarely they
work. The British government did not stop the spread of radio;
the FBI was not able to control encryption; and the Church
could not stop Gutenberg. In a book that’s all about rules,
therefore, these cases stand as stark exceptions—cases where
the pirates did in fact get aw;ig

Which brings us back toPartenia. As stated at the outset,
Partenia exists in many spots. It is in Libya and Algeria, in the
Sahara and in cyberspace, everywhere and nowhere. Mostly,
though, Partenia exists in the world of ideas. It is a place that
has nothing to do with profits or commerce and everything to
do with Gaillot’s own thoughts and those of his visitors. If Gail-
lot’s site were trampling onto the boundaries of someone else’s
commerce, there is a good chance that, over time, it would be
ruled and regulated and constrained. This, for example, is pre-
cisely what happened to the radio beys of the 19105 and the in-
dependent radio stations of the 1920s. It’s what happened to the
Homebrew Club and is likely to befall Napster. In all of these
cases, the free flow of information was ultimately compromised
by problems of property rights and congestion: other people
wanted access to a common resource and, armed with profits
and greater political clout, they tended to get it.

If, however, the evolution of technology leaves distinet
niches of noncommercial activity, these niches may be able to
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live in a relatively free, relatively unregulated environment, They
may be able to disdain rules of property or competition and
flourish quite happily under chaos. Most important, as the case
of Gaillot demonstrates, they may be able to challenge the
power of existing authorities, using information to sneak around
the state,

And this, indeed, may be the central legacy of the Net. For
like the printing press, the Net has both commercial and non-
commercial uses. There are thousands of ways in which people
can make money in cyberspace, and thus thousands of reasons
why these people—at some stage, at least—are going to want
the state to provide rules that protect their commerce, At the
same time, though, there are also thousands of ways in which
information can flow freely in cyberspace: in e-mails and eclec-
tronic newsletters; in dissident reports and political critiques; in
Chuck D’ online music and Gaillot’s Partenia. So long as the
purveyors of this information do not harbor commercial intent,
they may be able to avoid the rules that are likely to sertle else-
where in cyberspace. They may be able to stream their infor-
mation around the authorities who would otherwise constrain
them and create what could truly be a digital revolution.

The impact of this revolution—ironically perhaps—is likely
to hit hardest away from the technological centers of the West.
It will hit in China and the former Soviet Union, in Burma and
Irag, in Saudi Arabia and anywhere clse that governments have
tricd to control the free flow of information. It will be, in this
sense, more like the printing press than any of the other tech-
nologies described in this book—a way for ideas to escape the
traditional bounds of power. The power of the printing press in
this regard, though, came largely from the context in which it
was hatched. In Europe of the Middle Ages, information was a
tightly controlled commodity, tied to the Church and available
to only a tiny scholarly elite. When the printing press arrived,
therefore, it carved a path of circumvention that had never be-
fore been possible. A similar dynamic is likely to surround the
Internet in places where governments—Ilike the medieval
Church—still try to control what their citizens read and know
and think, In these places, it should act over time like an ampli-
fied version of satellite television, enabling information to scep
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around older methods of containment. To be sure, governments
may well try to impose whatever technological or legal fixes they
can muster; they may try, as Singapore and China already have,
to ring their nations with proprietary networks or track and cen-
sor communications that flow along them. Such efforts, how-
ever, are almost certainly doomed to fail. For technologically,
the Internet is a porous web, and if people in China or Irag
want to get information from sites in Silicon Valley, even the
most omnipotent of governments will be hard pressed to stop
them.

Motice, though, that the anarchy inherent in this relationship
does not extend to all corners of the Net, or even to all corners
of the world. Sometimes, as in the case of Partenia, people will
see and use the Net as a way of distributing information that has
no price. Like the lovers who used telegraphy to send encoded
notes, and the radio boys who used the cther to gossip and tell
tales, these people will be able to seize the new technology’s
anarchic side. They will be the ones who truly can revel in an-
archy and who can use cyberspace to get around the tired laws
of natdon states. It is critical to realize, however, that these
people are not the only denizens of cyberspace. Instead, as we
have seen, cyberspace is populated mostly by the same folks
who live in the real world: by consumers who want to shop, and
parents who want to protect their children, and artists who have
no desire to give away their work for free. As these citizens make
their claims heard, the state is likely to respond. And its re-
sponse, more often than not, will take the form of rules.

In cyberspace, though, the greatest pressure for rules is not
likely to come from consumers, or parents, or even artists. In-
stead, it will come froem the same direction in which it usually
hails, and from the same groups that tend to dominate politics
along most technological fronters. It will come, that is, from
private firms, and from those who have cast their commercial
lot with the Net. Some of these people, particularly in the carly
phases of the frontier, may have sounded an awful lot like Gail-
lot. They may have trumpeted their freedom from government’s
yoke or prophesied a world of itnerant ideas and untaxed trade.
As the technological cyele unwinds, however, and the pirates
turn bourgeois, the joys of anarchy pale before the demands of
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profit. The pioneers want property rights, as we have seen; they
want standards and competition laws, and they turn to the state
as private regimes fail. It is this commercial pressure that com-
pels the state to regulate what was once untamed turf, and to
create rules on top of chaos. ¥

There is a delicious irony in all this, a twist that would have
made Marx smile. For it turns out that even as capitalism shifts
and evolves, even as technologies push both business and soci-
ety far beyond what was once even barely conceivable, the pat-
terns of power remain unchanged. There are exceptions, of
course, and peaple like Martin Luther and Gaillot who can use
new technologics to break the binds of power without hoping to
profit by them. But once commerce enters the game, it appears,
the players demand both rules and a state to enforce them.

It is impossible to predict, of course, how the tech-
nological cycle will play out over time. It may continue in an
endless wave of rules, with each successive technology eliciting
its own political struggle and custom-made regime. The entire
cycle could migrate, theoretically at least, to the international
level, or it could pit firms and governments against a newly em-
boldened band of consumers,”* Its duration will shrink, almost
certainly, as the pace of technology increases, and it could dis-
appear entirely.

Already, though, there are signs that some of the impending
revolutions will unfold much like the present ones, In biotech-
nology, for example, an initial round of innovation rapidly gave
way to a surge of commercialization, led by pioncers such as

"This phenomenon has been descrivied semewhat mere formally as “regulutory cap-
ture,” a process in which firms or industries demand regulation in order to advance their
own cconomic interest. The standard treatenent of this process is George . Stigler, ““The
Theory of Economic Regulation,” Bel! Fourmal of Eeanonnicy and Mavagement Scienee 2
(Spring 1971), pp. 3-21. See also Sam Pelounun, *Toward @ More General Theory of
Regulation,” Jowrnal of Law and Econoniics 19 (Aupgust 1976), pp. 211-40; Gary 5.
Becker, “A Theory of Competition Among Pressure Groups for Political Influcnce,”
Quarierly Jourmal of Econenncs 98 (August 1583), pp. 371-400; and Richard Posner,
“Tuxation by Regulation,” Bell Tournal of Ecovomics and Munagenment Sewence 2 (Spring
1971}, pp. 22-50,

PFoer a provocative argument along these lines, see Noreena Herge, The Sifent Tikeover:
Crlonbaal Caprralisne and the Dvach of Democrasy (Mew York: Randam House, 2o01),
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Craig Venmer of Celera and companies like DoubleTwist and
Incyte.” As one might imagine, these pioneers clamored almost
immediately for some system of genetic rights or patents; and
they were met in the halls of power by an equally committed set
of lobbyists, arguing against property rights and in faver of a
strict regulatory regime. Different rules on both sides, to be sure,
but rules all the same. A similar process seems likely to emerge
in space, once technology’s advance clears the way for the next
round of exploration, expansion, and eventually, commerce.

Standing at the start of the twenty-first century, though, it's
difficult to imagine what revolutions the coming decades will
bring. Perhaps politics will, in the end, fall prey to l:c::lmulu;y.
Perhaps nation states will disintegrate like feudal lords, leaving
some new form of authority—or even anarchy—in their wake.
Maybe mnovation is itself the key to governance, full of possi-
bilities for new structures and more efficient forms. Or maybe
not., At this moment in time, it’s simply too ecarly to tell, for any
long-term predictions will bear the stain of our prucunucplion_s,
of our own view of what the past means and the future is certain
to bring. And thus we are left ke Prince Henry of Portagal, sit-
ting alone at the edge of world and dreaming of MP3.

BSee Tom Abate, "Seeing Green in Genes,” San Francirce Clroniele, August 28, 2000,
p. Br; and Bsther Diyson, “DoubleTwist's Program: The Human Genome's Equivalent
of Mapster,” Loy Angeler Times, August 7, 2000, p. G2,





